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Robert Bork may have had the single most lasting impact in antitrust law and policy in 

the past 50 years.  To read the 1978 Antitrust Paradox
1
 today, one is struck by how closely 

contemporary case law tracks Bork’s policy prescriptions.  The speed at which the 

transformation in law and policy occurred in antitrust is perhaps unprecedented across any area 

of common law.
2
  The transformation of US antitrust law to Bork’s “consumer welfare 

prescription”
3
 is all the more interesting given that Bork was not the first to make most of his 

claims.  However, he was the first to package his beliefs in an easy to understand manner.
4
   

Like many academic pioneers, some of Bork’s arguments and assumptions overreach.
5
  

Bork embraced economic analysis as a guiding principle for antitrust law.  Yet, Bork’s writing 

was based on the economics in a much simpler period – one that did not benefit from the game 

theory revolution.
6
  Moreover, empirical industrial organization economics at the time of Bork’s 

articles focused on the structure conduct performance (S-C-P) paradigm,
7
 which was more 

hostile to concentration than present industrial organization economics.
8
   

Bork’s Chicago School understanding of antitrust
9
 stood in contrast to some 

contemporaries who did not use economic analysis in their antitrust scholarship and who pushed 
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an antitrust agenda based upon non-economic goals.
10

  Antitrust of the time of Bork’s early 

writing had little economic analysis to it by today’s standards.  Indeed, non-political factors 

affected case selection by the antitrust agencies and court decisions.
11

  The American Bar 

Association, academics and others were critical of the agencies and some even called for the 

abolition of the Federal Trade Commission (“FTC”).
12

 

The tension of multiple competing goals of antitrust and of outcomes that chilled efficient 

business behavior in both academic and policy circles shaped Bork’s writing and advocacy.  

Bork believed in an almost religious zeal that antitrust was in crisis; it was full of contradictions 

and needed well-reasoned clarity.  Bork’s believed that the Supreme Court (and lower courts) 

showed hostility to business and that this approach to antitrust law needed to change.
13

     

 Bork’s vision laid out in the Antitrust Paradox became a blueprint for shifting case law 

and policy to reflect the Chicago School view.  Bork’s policy prescriptions became part of 

government policy starting in with the Regan administration.
14

 Starting in 1981, leadership at 

both antitrust agencies embraced a Chicago approach to enforcement, which led to a significant 

drop in federal enforcement of vertical restraints.  Since the Reagan revolution in antitrust, 

government enforcement in terms of the number of cases filed and decided has never recovered 

relative to where it had been the prior decade.
15

  Similarly, the Bork position took control over 

the shape of judicial opinions.
16

   

 Bork’s success, perhaps even genius, relative to Posner and others in the economic 

analysis of law movement was that Bork created simple rules.  Bork promised that through the 

use of simple rules
17

 and a simple singular goal of antitrust,
18

 antitrust doctrine and practice 

could be improved.  
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Bork’s brilliance was in his clear writing that was analytically deceptive.  In fact, 

economic analysis of antitrust is not simple nor was there ever a single goal.
19

  He wrote that the 

sole goal of antitrust was consumer welfare, largely because “consumer” was an easier sell to a 

broader audience in terms of the goal (as the 1960s and 1970s saw the birth of the consumer 

movement).
20

  However, by consumer welfare, Bork meant total welfare.
21

  He merely 

appropriated the word consumer because this was easier for courts to understand the concept.  To 

the present, many courts, including the Supreme Court, have confused consumer and total 

welfare in their antitrust jurisprudence.
22

     

 Bork promised easy solutions to antitrust by abandoning per se illegality for the rule of 

reason.  Bork understood that in practice, the push to rule of reason would actually lead to 

practices that approximated presumptive legality or even per se legality (at least when restraints 

were only ancillary).    

 Bork focused much of early antitrust writing on vertical issues.  He advocated a shift 

away from per se illegality to reflect Chicago based economic thinking on pro-competitive 

justifications (based in part on some empirical work).
23

  Antitrust jurisprudence and economic 

analysis in the 1950s and 1960s was hostile to a pro-competitive interpretation of vertical 

relations.
24

  Starting with Donald Turner, some have called this “antitrust’s inhospitality 

tradition.”
25

  By the late 1970s, the economics literature more solidly suggested that most vertical 

restraints were procompetitive.  
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In his seminal The Rule of Reason and the Per se Concept: Price Fixing and Market 

Division Part II,
26

 Bork made his preference for per se legality for vertical restraints quite clear, 

“It is the thesis here that proper doctrine should hold ancillary price fixing and market division 

lawful in all cases in which the parties lack market control, and that all vertical market division 

and price fixing should be lawful regardless of the parties’ market size.”
27

  He expanded the 

category of per se legality in the Antitrust Paradox to include all vertical restraints, where he 

wrote “Analysis shows that every vertical restraint should be completely lawful.”(italics added 

for emphasis)
28

 
   

This essay tracks Bork’s influence on the development of vertical restraints in three areas 

of antitrust law - maximum resale price maintenance (“RPM”), vertical territorial restrictions, 

and Robinson Patman.
29

  In practice, across these areas, the shift in legal rules has not been one 

of per se illegality to the rule of reason but a more dramatic shift from per se illegality to one of 

presumptive legality under the rule of reason to close to per se legality.
30

    

I. Bork and the Chicago School Tradition 

A. The Chicago School Framework 

 Bork blended a number of Chicago inspired themes in his writing on vertical restraints.  

Each theme impacted the doctrinal shift and enforcement priorities on vertical restraints.  The 

Chicago School is based on price theory, informed by empirics, and coupled with a concern over 

error costs.  Understanding these three tenants of the Chicago School provide context for 

understanding Bork’s views and influence in the development of doctrine and firm conduct 

regarding vertical restraints.   
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 By the late 1960s, Bork and others in the Chicago School had pushed that naked cartels 

and significant horizontal mergers were the only areas of antitrust that demanded attention.
31

  

This emphasis also was a reaction to a series of Supreme Court cases that favored small and 

inefficient competitors over consumers.
32

   

Bork’s push for increased economic analysis changed this model of enforcement.  

Between the time of his writing on antitrust in the 1950s and 1960s that formed the basis for the 

Antitrust Paradox and the actual publication of the Antitrust Paradox in 1978, the building 

blocks for a revolution in case law and policy were in place for the antitrust revolution that 

quickly followed the release of his book.
33

    

B.  Economic Analysis in Antitrust Policy 

 Economic knowledge has to be diffused from the classroom into practice for it to shift 

policy.  The Chicago School (along with a shift at Harvard towards economic analysis) changed 

academic thinking to an economics based approach among lawyers and case law.
34

  As a result 

of the shift, case law changed.  So too did how case law was taught.  The leading antitrust case 

books used in law school have included significantly more economic analysis than books from 

the early 1970s.  Indeed, every single major antitrust casebook today has at least one PhD 

economist among its co-authors.
35

   

Critical to assisting lawyers with their understanding of economics and its implications 

for antitrust are economists.  Economists, when engaged by the legal team, provide a screen of 

the sorts of cases to take or not take because of the potential competitive effects of case selection.  

One of the building blocks for the Chicago School in practice was the effective use of 

economists at the agency level.  An increasingly powerful voice by staff economists changed 

how the antitrust agencies identified cases to bring and pushed for a greater emphasis on 

competitive effects.    

 The shift in the use of economic analysis by the antitrust agencies began in the 1960s by 

non-Chicagoans.  Donald Turner created the role of Special Economic Assistant (today the 

DAAG for Economics) and Thomas Kauper created the Economic Policy Office at the 
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Department of Justice Antitrust Division (“DOJ”).
36

  However, it was only around the time of the 

publication of the Antitrust Paradox when the shift to a greater role for economists actually took 

hold.
37

  Before that time, economists played a negligible role in case selection, providing theories 

of harm in the analysis of the evidence or as economic witnesses.  Indeed, Oliver Williamson 

commented that in the 1960s DOJ economists were treated as little more than “litigation 

support”
38

 while Posner wrote that DOJ’s economists were “handmaidens to the lawyers, and 

rather neglected ones at that.”
39

 

 The change in the role of economists took longer at the FTC than at DOJ.  The FTC had 

an economic division since its founding in 1914.  The economists did several things (including 

some limited antitrust work), but they focused on producing investigative reports in the first 

decades of the FTC.  The Bureau of Economics (“BE”) was not very active in the 1950s, with the 

exception of a couple of important reports on pharmaceuticals and international oil cartels.   The 

transformation of BE began in 1961, when Willard (Fritz) Mueller took over as Bureau Director 

and the antitrust economists who had been working in the various attorney shops at the FTC 

(1955-1961) were reunited in BE.  Nevertheless, the 1969 ABA report was quite critical of the 

FTC and led to the repositioning of the FTC observed in the 1970’s and 1980s.
40

  

C. Bork’s Error Cost Framework and Legal Process 

 A basis of the Chicago School is concern over error-costs.
41

  The Harvard legal process 

approach added administrability to these Chicago concerns.
42

  The combination of these two 

intellectual streams allowed for a revolution in antitrust.  Bork embraced both parts of this 

revolution.
43

 

 Bork was concerned that mistakes in over-enforcement were more costly than under-

enforcement.
44

  Errors of over-enforcement are likely to be large.  Bork applied this reasoning to 
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the vertical restraints context.  Bork believed that because most vertical restraints were pro-

competitive, these restraints should not have per se illegal antitrust scrutiny.  The concern over 

error costs justified a move to the rule of reason.
45

  History has proven Bork correct.  The 

empirical evidence to date regarding vertical restraints suggests that typically such restraints are 

pro-competitive.
46

    

C. Procedural shifts coupled with shifts on economic substantive law.   

 In a number of types of vertical restraints, in practice the rule of reason has meant per se 

legality for business for a negative safe harbor for particularly egregious behavior,
47

 akin to what 

Bork suggested in the 1960s.
48

  With greater hindsight, we can observe how important Bork’s 

writing has been to case law and antitrust policy.  Some of this change in antitrust is due to shifts 

in procedural antitrust while some is due to shifts in substantive vertical restraints law and 

policy.  

 The structure of the rule of reason by the Supreme Court has made it more difficult for 

plaintiff side firms to win rule of reason cases.  At the Court articulated in Leegin Creative 

Leather Products, Inc. v. PSKS, Inc.,
49

 “[lower courts may] devise rules over time for offering 

proof, or even presumptions where justified, to make the rule of reason a fair and efficient way to 

prohibit anticompetitive restraints and to promote procompetitive ones.”
50

  In fact, the structure 

of the rule of reason has been one in which the proof required by courts to survive summary 

judgment has meant that many cases have not survived.   

                                                                                                                                                                                           
of enforcing a ban on price discrimination did not greatly exceed its benefits.”).  A more sophisticated version of this 
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47
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putting the company up for sale or primarily interfering with the vote which would trigger intermediate scrutiny 

under Unocal, Revlon or Blasius.  See generally, Robert B. & Randall S. Thomas, The Public and Private Faces of 

Derivative Lawsuits, 57 VAND. L. REV. 1747 (2004) (providing data suggestive of such cases seldom leading to 

positive recovery).   
48

  This point was originally made in a limited manner with regard to territorial restrictions.  See Douglas H. 

Ginsburg, Vertical Restraints: De Facto Legality under the Rule of Reason, 60 ANTITRUST L.J. 67, 71 (1991).   
49

 551 U.S. 877 (2007). 
50
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Shifts in procedural antitrust mirror changes in substantive antitrust.  Higher procedural 

hurdles as a result of Matsushita Electronic Industrial Co. v. Zenith Radio Corp. 
51

 and Bell 

Atlantic Corp. v. Twombly
52

 have made it more difficult for plaintiffs to succeed in antitrust 

cases.  A shift in the procedural default to favor defendants makes it more costly for plaintiff to 

bring cases.  The higher costs will lead to fewer overall cases and eliminate all but those cases 

with a significant probability of success.  Rising litigation costs also add to the importance of the 

procedural shifts.
53

  As a result, businesses have begun to reshape how they think about vertical 

strategies in the United States.     

III. Shifts in Practice of Behavior Due to Shifts in the Case Law on Vertical Restraints 

A. The Difficulty of Proving a Shift in Business Strategy From Legal Outcomes 

 Business adapt to changes in legal rules in antitrust and in other areas of law.  This, of 

course, is the day to day counseling for which many client alerts have been written.  That vertical 

mergers and vertical contracting are now far more permissive, per Bork’s vision, may have had 

significant changes across the US economy. However, direct demonstrations of these changes are 

difficult.     

A case can be made that the law of vertical restraints has changed business strategy for 

operations and decision-making. One would expect a significant change in organizational form 

given the huge change that has occurred in the law due to the structural shift to rule of reason 

from per se illegality, but such studies tend to be indirect only.  

Decided cases impact business behavior as clarity in case law changes antitrust risk for 

certain business practices.
54

  One may find an important effect from a disproportionate reduction 

in either private of public enforcement.  Summary judgment and even motions to dismiss have 

big effects on future cases, as potential future plaintiffs are emboldened or chastened.  Similarly, 

substantive case law may reduce the total number of cases.   

Proving that the move from per se illegality to the rule of reason has shifted business 

decision-making to presumptive legality or even per se legality in practice is difficult to measure.  

One could presumably look at earlier studies and then compare, correcting for other trends, but 

that would be difficult.  The closest to a study of contracting are the survey papers that Francine 
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Lafontaine and Margaret Slade have produced— but these surveys definitely do not look at 

trends over time.
55

  

Direct illustrations of this shift to more aggressive use by firms of vertical restraints are 

difficult.  The direct empirical work has been concentrated on cross-section studies testing the 

economic determinants of contact form, e.g., in franchising, petroleum, etc. However, most of 

this work relies upon data prior to 1980.
56

   

 There are a number of indirect measurements that can be taken to understand this shift 

that has led in practice to an antitrust risk assessment of per se legality (or close to it through 

presumptive legality under the rule of reason) treatment of certain vertical restraints.  One is 

survey evidence of business people.  The limits to survey data of managers and others involved 

in firm level decision-making is that it measures perceptions rather than outputs.  However, 

where the outputs are not easily measurable, survey data provides insights into the nature of 

economic reality of how markets work and how antitrust law and policy shape markets.
57

 

 Another indirect measurement is to examine the impact of decided cases.
58

  One limit to 

the use of cases is that the number of cases brought might measure uncertainty in the law rather 

than uncertainty in business behavior.  Second, there may be an endogeneity problem if shocks 

from important Supreme Court or lower court cases shift the enforcement composition of 

antitrust.   

Given these caveats, some initial thoughts on counting case outcomes may be made.  

Over time, fewer cases and of the cases that do exist, more pro-defendant cases (less uncertainty 

for a per se legal position) may be used as a proxy for firms to undertake certain conduct not 

                                                           
55

 See Lafontaine & Slade, Franchising and Exclusive Distribution, supra note 46.  This growing empirical work 

shows a remarkable departure from just a decade earlier when Rey and Stiglitz noted that “in our perusal of the 

literature on efficiency-enhancing effects of vertical restraints, we have been impressed with the almost total 

reliance on theoretical arguments showing the possibility of such effects, and the paucity of cases providing 

persuasive evidence of their importance.” Patrick Rey & Joseph Stiglitz, The Role of Exclusive Territories in 

Producers' Competition, 26 RAND J. ECON. 431, 446 (1995). 
56

 ABA SECTION OF ANTITRUST LAW, ANTITRUST LAW AND ECONOMICS OF PRODUCT DISTRIBUTION (2006). 
57

 See e.g., D. Daniel Sokol, Cartels, Corporate Compliance, and What Practitioners Really Think About 

Enforcement, 78 ANTITRUST L.J. 201 (2012)(surveying antitrust lawyers on cartels); D. Daniel Sokol, Antitrust, 

Institutions, and Merger Control, 17 GEO. MASON L. REV. 1055 (2010)(surveying antitrust lawyers on mergers). 
58

 Measurements of all cases filed are difficult.  Some empirical work has been undertaken on private antitrust 

litigation.  A number of papers emerged from a project that created a data set of every antitrust case filed in New 

York, Chicago, San Francisco, Kansas City, and Atlanta from the period 1973 to 1983.  Using these data, Salop and 

White found that private antitrust cases played an integral part to the total caseload of the field.  Most antitrust cases 

settle, and of cases that reach a court decision the plaintiffs won 28 percent of time (although if dismissals are 

included plaintiffs won only 11 percent of the time).  Steven C. Salop & Lawrence J. White, Private Antitrust 

Litigation: Introduction and Framework, in PRIVATE ANTITRUST LITIGATION: NEW EVIDENCE, NEW LEARNING 

(Lawrence J. White ed., 1988). Calkins found that during this period, the percentage of antitrust cases that were 

resolved via motions for summary judgment (most often on the part of the defendant) increased dramatically.  

Stephen Calkins, Equilibrating Tendencies in the Antitrust System, with Special Attention to Summary Judgment and 

to Motions to Dismiss, in PRIVATE ANTITRUST LITIGATION: NEW EVIDENCE, NEW LEARNING  (Lawrence J. White 

ed., 1988). 
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taken before the shift in the case law.  One can thereby test the effects of GTE Sylvania
59

 

regarding the use territorial restraints, State Oil
60

 regarding maximum RPM, and Robinson 

Patman post Volvo Trucks
61

 and Brooke Group.
62

  Minimum RPM post Leegin may be a 

different story because state level RPM laws are still in place.
63

   A number of minimum RPM 

cases get filed and litigated post Leegin.  The same is not true in the maximum RPM setting post 

State Oil.  Similarly, one might also note fewer vertical mergers overall have been challenged as 

a proxy.
64

   

A. Maximum Resale Price Maintenance 

In State Oil Co. v. Khan,
65

 the Supreme Court made maximum resale price maintenance 

subject to the rule of reason from per se illegality. Khan had contracted with State Oil to lease 

and operate a gasoline station.  Under the contract, State Oil set a maximum profit margin.  Khan 

sued alleging a violation of the Shearman Act.  The Supreme Court found that the agreement 

should not have been held to be per se illegal given that “[t]he great weight of scholarly 

opinion”
66

 was that maximum RPM had procompetitive effect.  

Since State Oil, there is little antitrust risk regarding maximum RPM.  The situation in 

which maximum RPM might still be illegal might be where the RPM operates not be a maximum 

price but a minimum price agreement where there is a cartel to raise the price.  This is like what 

was suggested in Maricopa County.
67

  In practice, we do not see such cases.
68

   

There have been over 225 federal decided cases that have cited to State Oil.  Of these 

cases, nearly all citations to State Oil provide a citation to the case for the broad proposition that 

State Oil stands for the rule of reason.  Only six cases dealt with actual claims of maximum 

RPM.  Four cases were decided in favor of the defendant based on the facts and two based on 

antitrust injury grounds.   

The paucity of cases suggests that maximum RPM cases should have never been per se 

illegal.  Moreover, that some cases were decided on antitrust injury grounds provides evidence to 

                                                           
59

 Cont'l T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36 (1977).  For a defense of the per se rule in this context, see 

Robert Pitofsky, The Sylvania Case: Antitrust Analysis of Non-Price Vertical Restrictions, 78 COLUM. L. REV. 1 

(1978). 
60

 State Oil Co. v. Khan, 522 U.S. 3 (1997). 
61

 Volvo Trucks N. Am., Inc. v. Reeder-Simco GMC, Inc., 546 U.S. 164 (2006). 
62

 Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209 (1993). 
63

 Michael A. Lindsay, From the Prairie to the Ocean: More Developments in State RPM Law, Antitrust Source 

(Aug. 2012), available at http://www.dorsey.com/files/Upload/antitrust_lindsay_ RPM_080712.pdf 
64

 Steven C. Salop, What Consensus? Ideology, Politics and Elections Still Matter (2013), available at 

http://ssrn.com/abstract=2255531 or http://dx.doi.org/10.2139/ssrn.2255531. 
65

 522 U.S. 3 (1997). 
66

 Id at 13. 
67

 Arizona v. Maricopa County Medical Society, 457 U.S. 332 (1982). 
68

 The reasoning behind the overturned Albrecht was flawed.  See Roger D. Blair & John E. Lopatka, The Albrecht 

Rule After Khan: Death Becomes Her, 74 NOTRE DAME L. REV. 123 (1998); Frank Easterbrook, Maximum Price 

Fixing, 48 U. CHI. L. REV. 886 (1981). 



11 
 

support the theoretical claim made first by Blair and Lang in 1991 (before State Oil) that “It is 

readily apparent that the victim of maximum resale price fixing has not suffered antitrust 

injury.”
69

   

B. Non-price vertical restrictions 

Sylvania was not merely an antitrust case about territorial restrictions.  Rather, Sylvania 

signaled a broad shift across antitrust to rule of reason for per se illegality.  It also had specific 

effects on the issue of non-price territorial restrictions.   

In an examination of decided cases up through 1991, Judge Douglas Ginsburg examined 

all federal appellate decisions that cited Sylvania that ruled on rule of reason cases on the merits.  

His study of 45 cases found that defendants were successful in more than 90 percent of the 

cases.
70

  Ginsburg concluded that non-monopolists in such cases have moved to a de facto per se 

legality.  This work has not been updated.  However, since publication of Ginsburg’s article, 

there have been fewer decided cases regarding territorial vertical restraints.  This suggests fewer 

overall challenges and greater business certainty regarding implementation of territorial 

restrictions.  It also suggests higher procedural hurdles and higher costs of litigation.
71

   

A study of litigated cases is not the only evidence as to the transformational effect in 

practice with business decision-making post-Sylvania.  More recent marketing scholarship has 

tracked business marketing and distribution decisions regarding territorial restrictions through 

the use of survey data of managers across manufacturers in two industry categories by SIC code 

(1. industrial machinery and equipment and 2. electronic and electronic equipment).
72

     

The investigation found that “business efficiency considerations play a significant role in 

the decision to use territorial restrictions.”
73

  The overall regression analysis suggested that the 

move to rule of reason was in fact consistent with efficiency enhancing arguments.  This survey 

work provides some hints into why cases came out as they did in Judge Ginsburg’s analysis of 

appellate decisions.  If there are pro-efficiency reasons for territorial restrictions, plaintiffs are 

likely to lose on the merits.  The results from the cases and survey analyses further suggest that 

in the area of territorial restrictions, Bork’s push to rule of reason brought antitrust practice 

closer to the per se legality that he desired.  

C. Robinson Patman  

                                                           
69

 Roger D. Blair & Gordon L. Lang, Albrecht After ARCO: Maximum Resale Price Fixing Moves Toward the Rule 

of Reason, 44 VAND. L. REV. 1007, 1021 (1991). 
70
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71
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Robinson Patman Act
74

 enforcement risk impacts the use of price discrimination by 

firms.  Bork attacked Robinson Patman because price discrimination may be good for 

competition.
75

  Yet, some of criticisms of Robinson Patman were long standing.
76

  The critique 

against Robinson Patman has continued.  The Antitrust Modernization Commission called for its 

repeal.
77

   

 If the original intent of the Shearman Act, at least according to Bork, was consumer 

welfare, then the origin of the Robinson Patman Act was clear but very different – competitor 

welfare.  The United States Wholesale Grocers Association, proposed the initial legislation at its 

1935 annual meeting in which its intent was unmistakable.  The Act’s original name—

“Wholesale Grocer’s Protection Act” to protect against the growth of the A&P supermarket 

chain.
78

  The Supreme Court has clearly noted the purpose of the Act:  

The legislative history of the Robinson-Patman Act makes it abundantly clear that 

Congress considered it to be an evil that a large buyer could secure a competitive 

advantage over a small buyer solely because of the large buyer’s quantity 

purchasing ability. The Robinson-Patman Act was passed to deprive a large buyer 

of such advantages …
79

 

With this level of protectionism a given, antitrust agencies (and private plaintiffs) used Robinson 

Patman aggressively to prevent pro-competitive price discrimination at the time that Bork first 

wrote about vertical restraints.   

Though Bork wrote about the evils of Robinson Patman in 1978, change was already 

under way in the Robinson Patman area in terms of case contraction from the FTC.  Under 

Regan there were 5 FTC Robinson Patman complaints but under Cartel there were just 8.  This is 

in comparison to 518 under the Kennedy/Johnson administrations.
80
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75
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The Chicago revolution furthered the demise of Robinson Patman in case law.  As a 

result of Volvo Trucks
81

 and Brooke Group,
82

 Robinson Patman cases more closely resemble 

Sherman Act analysis based on competitive harm rather than harm to competitors.   

 One can measure the continued importance (or lack thereof) of Robinson Patman to 

businesses strategy indirectly through litigated cases since publication of the Antitrust Paradox.  

Federal Robinson Patman enforcement is relatively dead, with only one government case 

(McCormick) since 1992.
83

  This change in government brought cases, with no cases in over a 

decade, is a fundamental structural shift.
84

  In comparison, in the 1965-68 period (a period in 

which a number of Bork’s important articles on verticals were written), the FTC undertook 97 

Robinson Patman investigations a year and issued an average of 27 complaints a year during that 

period.
85

   

 The empirical scholarship on private Robinson Patman decided cases shows a significant 

shift in its use within the United States.  First, a few caveats.  Decided cases do not examine all 

cases filed nor do they examine settlements between parties.  However, the nature of the shift in 

the law affects settlement leverage as only those cases that are uncertain are likely to be 

litigated.
86

  It is in this context that the significant drop in the number of private Robinson 

Patman cases is significant.  One study that collects 28 years of data from private Robinson 

Patman decided cases finds a shift in case frequency and in outcome starting in 1982.
87

 From the 

period 1982 to 1993 (up through Brooke Group), private plaintiffs were successful in 35 percent 

of decided cases.  In sharp contrast, in the 2006-2010 period (post Volvo) plaintiffs were 

successful in the 47 decided cases less than 5 percent of the time and in none of the primary line 

Robinson Patman cases.
88

 

 If the decided cases are the close cases and/or they shape future business behavior, this 

suggests that businesses have taken a more aggressive stance regarding price discrimination than 

they did at the time of Antitrust Paradox.  This outcome may signal a shift to a pricing policy 
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position risk assessment of antitrust risk for Robinson Patman that is closer to an outcome of per 

se legality (or at the least presumptively legal), with a negative presumption only in outlier 

cases.
89

 

Conclusion 

 Robert Bork’s writing had a tremendous impact in antitrust policy before agencies and 

the courts.
90

  Through elegant language and crafty arguments, Bork shifted policy, at least in 

certain vertical restraints, from per se illegality to a rule of reason that in practice makes a 

number of practices presumptively legal.  This presumptively legal rule of reason in combination 

with procedural rules that benefits defendants brings certain antitrust conduct closer to Bork’s 

stated goal on per se legality for vertical restraints.  It remains to be seen if with more time the 

Borkian revolution will become complete with per se illegality eliminated for all but naked 

cartels and replaced with de facto presumptive legality under the rule of reason or even per se 

legality. 
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